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10/8/2010   

Appellant at ALJ Level 

State of Connecticut 

ALJ Appeal Number 

1-971465796 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

August 29, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Skilled Nursing Facility 
Provider, Practitioner OR Supplier 

Brittany Farms Health Center 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

 

Rationale for Referral:  

The State of Connecticut, represented by the Center for Medicare Advocacy, Inc., 

requested an Administrative Law Judge (ALJ) hearing to review the Qualified 

Independent Contractor’s, Maximus Federal Services (QIC), denial of Medicare 

coverage and reimbursement for skilled nursing facility (SNF) services Brittany Farms 

Health Center (Provider) furnished the beneficiary from February 19, 2011, until March 

20, 2011.  Medicare coverage and reimbursement for the SNF services had been 

denied by the Medicare Administrative Contractor, National Government Services, Inc. 

(MAC), because the beneficiary did not have the requisite three-day inpatient hospital 

qualifying stay.  On reconsideration, the QIC upheld the MAC’s denial, denying 

Medicare coverage and reimbursement because the beneficiary did not have the 

requisite three-day inpatient hospital qualifying stay and because the SNF services 

were not medically reasonable and necessary.  The QIC found the beneficiary liable for 

the noncovered SNF services because the beneficiary signed an Advance Beneficiary 

Notice (ABN).  The ALJ issued a fully favorable on-the-record decision, finding the 

beneficiary’s financial liability should be waived pursuant to section 1879 of the Social 

Security Act (the Act). 

The ALJ’s decision contains errors of law material to the outcome of this claim.  First, 

the ALJ erred as a matter of law in failing to issue a decision on “all the issues brought 

out in the initial determination, redetermination, or reconsideration that were not decided 

entirely in a party’s favor.”  42 C.F.R. § 405.1032(a).  In neglecting to address whether 

the SNF services were medically reasonable and necessary, the ALJ deprived 

Appellant of appellate rights articulated in regulation.  See 42 C.F.R. § 405.908 

(permitting Medicaid State Agencies to enter as a party and appeal the denial of 

Medicare coverage and reimbursement); 42 C.F.R. § 405.1000(a) (setting forth a party 

to the QIC’s decision’s right to appeal the decision to an ALJ).  Accordingly, this error of 

law is material to the outcome of this claim. 
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Second, the ALJ erred as a matter of law in limiting the beneficiary’s liability pursuant to 

section 1879 of the Act.  Section 1879 of the Act is applicable to limit beneficiaries’ and 

providers’ liability under limited articulated circumstances.  One of the circumstances 

under which the limitation on liability protections of section 1879 of the Act is applicable 

is if Medicare coverage is denied because the item or service was not medically 

reasonable and necessary.  In this case, the QIC denied Medicare coverage and 

reimbursement of the SNF services Provider furnished the beneficiary under two denial 

rationales:  (1) the SNF services were not medically reasonable and necessary; and (2) 

the beneficiary did not have the requisite three-day inpatient hospital qualifying stay to 

be eligible for Medicare coverage of post-hospital extended care.  Therefore, because 

Medicare coverage was denied because the beneficiary was not eligible for Medicare 

coverage and the SNF services did not meet the statutory definition articulated in 

section 1861(i) of the Act, the ALJ erred as a matter of law in limiting the beneficiary’s 

liability pursuant to section 1879 of the Act.  This error of law is material to the outcome 

of the claim because it results in the ALJ ordering Medicare reimbursement for SNF 

services which do not meet the definition of post-hospital extended care services 

articulated in section 1861(i) of the Act. 

 

Background:  

Provider furnished the beneficiary with SNF services from February 19, 2011, until 

March 20, 2011.  Exh.1 at 1.  Accordingly, Provider submitted a claim to the MAC, 

indicating the services were noncovered.  Exh.1 at 8.  Because the claim submitted was 

for noncovered SNF services, the MAC denied Medicare coverage and reimbursement 

on initial determination.  Id.  Following the unfavorable initial determination, Appellant 

requested the MAC conduct a redetermination, arguing the SNF services were covered 

by Medicare.  Exh.1 at 523.  The MAC issued an unfavorable redetermination, denying 

Medicare coverage for the SNF services because the beneficiary did not have the 

qualifying three-day inpatient hospital stay.  Exh.1 at 8b.  The MAC also determined the 

beneficiary was financially responsible for the noncovered services because “[t]he 

services do not meet the conditions for coverage that are required by law.”  Id. 

As a result of the unfavorable redetermination decision, Appellant sought a 

reconsideration decision from the QIC, arguing the SNF services were covered by 

Medicare.  Exh.1 at 7.  The QIC issued an unfavorable reconsideration decision, 

denying Medicare coverage of the SNF services for two reasons:  (1) the beneficiary did 

not have the required qualifying three-day inpatient hospital stay; and (2) the SNF 

services were not medically reasonable and necessary.  Exh.1 at 4.  Additionally, the 

QIC addressed liability for the noncovered SNF services, finding the beneficiary 

financially liable because the medical documentation included a signed ABN.  Id. 

Accordingly, Appellant requested an ALJ hearing to review the denial of Medicare 

coverage for the SNF services Provider furnished the beneficiary from February 19, 
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2011, until March 20, 2011.  File at 9.1  Appellant argued:  “Services which the claimant 

required and received during the period in question are coverable under the Medicare 

Act.  The beneficiary’s liability for the cost of services in question should be waived, 

pursuant to [section 1879 of the Act].”  Id. 

The ALJ issued a fully favorable on-the-record decision.  ALJ at 4.  The only issue the 

ALJ addressed was whether the beneficiary was liable for the noncovered SNF 

services.  Id.  The ALJ’s factual findings and analysis state: 

The sole remedy sought by the attorney for the beneficiary is for the ‘cost of the 

services in question should be waived.’  Maximus found the beneficiary had 

signed an Advanced Beneficiary Notice (ABN) and therefore he should be liable 

for the services.  This voluminous file was received and no such ABN was found.  

Given that the file should contain all relevant evidence by this time the 

Administrative Law Judge finds that none exists.  There is also no Power of 

Attorney allowing another person to sign on his behalf given his mental status 

‘Alzheimer’s with behavioral disturbances’ he would not have been competent to 

sign such a document. 

The beneficiary . . . is found not liable and any alleged costs are waived for the 

SNF services provided to him at Brittany Farms Health Center from February 9-

March 20, 2011 under Title 18 Section 1879 of the Social Security Act. . . . 

The request for hearing was timely filed and there is a sufficient amount in 

controversy.  The appeal is therefore properly before the undersigned ALJ in the 

OMHA Western Field Office. 

ALJ at 4, 6 (internal citations omitted) (emphasis in original).  This referral requesting 

the Council accept own motion review follows. 

 

Applicable Law, Regulation, and Medicare Policy:  

I. ALJ Review 

A party dissatisfied with a reconsideration may request a hearing before an ALJ.  42 

C.F.R. § 405.1000(a).  The ALJ conducts a de novo review and issues a decision based 

on the hearing record.  42 C.F.R. § 405.1000(d).  Further, an ALJ’s “decision must be 

based on evidence offered at the hearing or otherwise admitted into the record.”  42 

C.F.R. § 405.1046(a); see also 42 C.F.R. § 405.1046(a) (“Unless the ALJ dismisses the 

hearing, the ALJ will issue a written decision that gives the findings of fact, conclusions 

                                            

1 Appellant’s request for an ALJ hearing was not included in the exhibited portion of the 

case file.  Therefore, citations correspond with the page number printed on the lower 

left-hand corner of the document during the Administrative Qualified Independent 

Contractor’s document imaging process. 
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of law, and the reasons for the decision.  The decision must be based on evidence 

offered at the hearing or otherwise admitted into the record.”).  “The issues before the 

ALJ include all the issues brought out in the initial determination, redetermination, or 

reconsideration that were not decided entirely in a party’s favor.”  42 C.F.R. § 

405.1032(a). 

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 

and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 

405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 

Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 

guidance such as program memoranda and manual instructions, “but will give 

substantial deference to these policies if they are applicable to a particular case.”  42 

C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 

LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

II. Skilled Nursing Facility Services 

Medicare Part A covers post-hospital SNF care under certain conditions.  Social 

Security Act § 1861(i); 42 C.F.R. §§ 409.5, 409.20.  Specifically, extended post-hospital 

care services, such as SNF services, are defined in section 1861(i) of the Act.  Section 

1861(i) of the Act states: 

The term “post-hospital extended care services” means extended care services 

furnished an individual after transfer from a hospital in which he was an inpatient 

for not less than 3 consecutive days before his discharge from the hospital in 

connection with such transfer. For purposes of the preceding sentence, items 

and services shall be deemed to have been furnished to an individual after 

transfer from a hospital, and he shall be deemed to have been an inpatient in the 

hospital immediately before transfer therefrom, if he is admitted to the skilled 

nursing facility (A) within 30 days after discharge from such hospital, or (B) within 

such time as it would be medically appropriate to begin an active course of 

treatment, in the case of an individual whose condition is such that skilled nursing 

facility care would not be medically appropriate within 30 days after discharge 

from a hospital; and an individual shall be deemed not to have been discharged 

from a skilled nursing facility if, within 30 days after discharge therefrom, he is 

admitted to such facility or any other skilled nursing facility. 

Therefore, a beneficiary must have had a qualifying three-day hospital stay prior to SNF 

admission, be admitted to the SNF within thirty days following hospital discharge, and 

need an receive either skilled nursing, or rehabilitation therapy services on a daily basis.  

Id.  These services must be furnished for a condition for which the beneficiary received 

inpatient hospital services, or which arose while the beneficiary was receiving care in a 

SNF or swing-bed hospital for a condition treated for which he or she received inpatient 

hospital services.  42 C.F.R. §§ 409.30-409.34.  Additionally, the MBPM states:  “In 

order to qualify for post-hospital extended care services, the individual must have been 
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an inpatient of a hospital for a medically necessary stay of at least three consecutive 

calendar days.”  Ch.8, §20 of MBPM (CMS Pub. 100-02). 

III. Limitation on Liability 

Section 1879 of the Act is the Limitation on Liability provision of the Act.  It provides 

financial protection to healthcare providers and beneficiaries from unexpected liability 

for items and services which do not meet Medicare coverage criteria, under certain 

circumstances.  Social Security Act § 1879.  In order for the Limitation on Liability 

provision to apply, two conditions must be satisfied: (1) Medicare coverage for the items 

or services was denied by reason of sections 1862(a)(1), 1862(a)(9), or 1879(g) of the 

Act; and (2) the healthcare provider and beneficiary “did not know, and could not 

reasonably have been expected to know, that payment would not be made for such 

items or services.”  Id. 

 

Discussion:  

I. ALJ Review 

The ALJ erred as a matter of law in failing to issue a decision on “all the issues brought 

out in the initial determination, redetermination, or reconsideration that were not decided 

entirely in a party’s favor.”  42 C.F.R. § 405.1032(a).  This error of law is material to the 

outcome of the claim because it results in the ALJ circumventing Appellant’s rights as 

set forth in the regulations. 

Section 405.908 of Title 42 of the CFR established a Medicaid State Agency’s right to 

enter the Medicare appeals process as an appellant when a claim is filed seeking 

Medicare reimbursement for a dually eligible beneficiary.  The Agency may also enter 

as a party in the appeal if the Agency files a redetermination request in accordance with 

the regulations.  42 C.F.R. § 405.908.  “If a State agency files a request for 

redetermination, it may retain party status at the QIC, ALJ, [Council], and judicial review 

levels.”  Id.  A party dissatisfied with a QIC reconsideration decision or dismissal has the 

right to appeal the decision or dismissal to the ALJ, in accordance with section 

405.1002 of Title 42 of the CFR.  Once properly filed, the ALJ adjudicates “all the issues 

brought out in the initial determination, redetermination, or reconsideration that were not 

decided entirely in a party’s favor.”  42 C.F.R. § 405.1032(a). 

In this case, Appellant requested an ALJ hearing to review the QIC’s unfavorable 

reconsideration decision denying Medicare coverage for the SNF services Provider 

furnished the beneficiary from February 19, 2011, until March 20, 2011, and finding the 

beneficiary financially responsible for the noncovered services because a valid ABN 

existed.  Accordingly, the ALJ was charged with issuing a decision addressing:  (1) 

whether the SNF services were covered by Medicare; (2) whether the conditions for 

Medicare reimbursement were satisfied if the services were covered; and, (3) if the 

services were not covered by Medicare, whether Medicare reimbursement could issue 

pursuant to section 1879 of the Act. 
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Nevertheless, the ALJ opted to bypass determining whether Medicare coverage existed 

for the SNF services and, instead, issued a decision only addressing the application of 

section 1879 of the Act.  In so doing, the ALJ disregarded the obligation imposed by 

regulation to address all issues not decided entirely in appellant’s favor.  This error of 

law is material to the outcome of this claim because it results in the ALJ depriving 

Appellant of rights bestowed upon Appellant by law. 

I. Limitation on Liability 

The ALJ erred as a matter of law in limiting the beneficiary’s liability pursuant to section 

1879 of the Act.  This error of law is material to the outcome of the claim because it 

results in the ALJ ordering Medicare reimbursement for SNF services for which the law 

does not allow for a limitation of the beneficiary’s liability. 

Medicare is a defined benefit program, and the definitions of which kinds of care 

are covered, and under what circumstances, are legislated by Congress. In the 

case of SNF services, Congress has defined covered post hospital extended 

care services (or SNF services) as “services furnished an individual after transfer 

from a hospital in which he was an inpatient for not less than 3 consecutive days 

before his discharge.” Section 1861(i) of the Social Security Act (Act) (emphasis 

added). 

In the Case of J.J.S. (Appellant) (Beneficiary) Nat'l Gov't Services (Contractor) Claim for 

Hosp. Ins. Benefits (Part A) (HICN) 1-720577563 (ALJ Appeal No.), Docket Number: M-

11-2395 (Formerly M-11-1602), 2011 WL 7102426 (H.H.S.). 

Additionally, the ALJ failed to determined whether the SNF services were eligible for 

Medicare coverage prior to determining whether section 1879 of the Act was applicable 

to limit the beneficiary’s liability.  In order for the financial protections of section 1879 of 

the Act to be triggered, Medicare coverage for the at-issue services must be denied on 

the basis of section 1862(a)(1), 1862(a)(9), or 1879(g) of the Act.  Accordingly, before 

determining whether the beneficiary’s liability in this case could be limited pursuant to 

section 1879 of the Act, the ALJ must have first determined the services were not 

covered by Medicare solely because the services were not medically reasonable and 

necessary. 

The QIC in this case denied Medicare coverage for the SNF services Provider furnished 

the beneficiary for two distinct reasons.  The first reason was because the beneficiary 

did not have the required three-day inpatient hospital stay.  The law and implementing 

regulations require the beneficiary meet a pre-admission hospital stay in order for 

Medicare coverage for SNF services to exist.  Therefore, because the three-day 

qualifying inpatient hospital stay is a statutory requirement for Medicare coverage of 

SNF services, the QIC’s first rationale for denying Medicare coverage of the SNF 

services Provider furnished the beneficiary was a statutory denial.  The second reason 

the QIC denied Medicare coverage of the SNF services Provider furnished the 

beneficiary was because the services were not reasonable and necessary because the 
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services did not qualify as skilled services.  As a result, the QIC’s second denial 

rationale stemmed from the exclusion of Medicare coverage and payment articulated in 

section 1862(a) of the Act. 

Because Medicare coverage for the SNF services in this case did not exist because 

coverage was statutorily excluded, section 1879 of the Act does not allow for a limitation 

of the beneficiary’s liability for the noncovered services.2  Consequently, the ALJ erred 

as a matter of law in limiting the beneficiary’s liability pursuant to section 1879 of the 

Act.   

Additionally, the ALJ erred in not addressing whether Medicare coverage existed for the 

SNF services Provider furnished the beneficiary, per Appellant’s request.  Prior to 

engaging in analysis related to the application of section 1879 of the Act, the 

adjudicating entity must first determine whether Medicare coverage exists for the 

services at issue.  In this case, the ALJ neglected to engage in such analysis and 

instead applied section 1879 of the Act without first determining whether the SNF 

services met Medicare coverage criteria.  However, section 1879 of the Act only applies 

to limit the liability for services which have been denied Medicare coverage or 

reimbursement for three explicit reasons.  Pertinent to this case, the services must have 

been denied because they were not medically reasonable and necessary. 

In failing to consider whether the SNF services Provider furnished the beneficiary met 

Medicare coverage criteria prior to applying section 1879 of the Act to limit the 

beneficiary’s liability, the ALJ erred as a matter of law.  Additionally, the ALJ erred as a 

matter of law in limiting the beneficiary’s liability pursuant to section 1879 of the Act 

when the SNF services at issue were not eligible for Medicare coverage because the 

beneficiary did not have the requisite qualifying three-day inpatient hospital stay.  

Therefore, the primary basis for denial in this case stems from section 1861(i) of the 

Act, which does not trigger the financial protections of section 1879 of the Act.   

Thus, in applying section 1879 of the Act to limit the beneficiary’s liability for the SNF 

services at issue when the SNF services were not eligible for Medicare coverage 

because they did not meet the definition articulated in section 1861(i) of the Act, the ALJ 

erred as a matter of law.  This error of law is material to the outcome of the claim 

because it results in the ALJ ordering Medicare reimbursement for SNF services which 

do not meet the Medicare definition of post-hospital extended care services and for 

services which were statutorily denied. 

                                            
2 The QIC erroneously addressed the application of section 1879 of the Act when 

determining who was financially responsible for the noncovered SNF services. After 

finding Medicare coverage was statutorily excluded.  Furthermore, the QIC erroneously 

determined the administrative record contained a valid ABN.  The ABNs in the 

administrative record are incomplete.  Exh.1 at 30-34.  None of the ABN documentation 

has been signed by the beneficiary or his representative.  Id.  None of the 

documentation provides a price estimate for the noncovered SNF services.  Id.   
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Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


