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Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Skilled Nursing Facility Services 
Provider, Practitioner OR Supplier 

Greenville Regional Hospital 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

The beneficiary’s daughter, as representative of the beneficiary’s estate (Appellant), 

requested an Administrative Law Judge (ALJ) hearing after Medicare reimbursement 

was denied for the skilled nursing facility (SNF) services Greenville Regional Hospital 

(Provider) furnished the beneficiary from March 24 until 31, 2011.  The Medicare 

Administrative Contractor, Wisconsin Physicians Service (MAC), denied Medicare 

coverage and reimbursement for the SNF services, finding the beneficiary was not 

eligible for coverage because she did not have a qualifying three-night inpatient 

hospitalization prior to admission to the SNF and the services the beneficiary received 

at the SNF were not skilled.  The Qualified Independent Contractor, Maximus Federal 

Services (QIC), denied Medicare coverage and reimbursement because the beneficiary 

did not have a qualifying three-night inpatient stay prior to admission to the SNF.  After 

a hearing, the ALJ issued a fully favorable decision.  The ALJ found the beneficiary had 

a three-night inpatient stay from March 19 to 24, 2011.  The ALJ ordered Provider to 

refund Appellant the $12,000 paid for SNF services furnished during the first 100 days 

of the beneficiary’s stay at the SNF.  The ALJ also ordered Provider to submit claims to 

Medicare for the beneficiary’s entire stay at the SNF. 

The ALJ’s decision contains errors of law material to the outcome of this claim.  The 

ALJ erred as a matter of law in considering SNF services Provider furnished the 

beneficiary after March 31, 2011.  Specifically, the ALJ lacked jurisdiction to consider 

whether the SNF services Provider furnished beneficiary after March 31, 2011, met 

Medicare coverage and reimbursement criteria.  Section 405.904(a)(2) of Title 42 of the 

Code of Federal Regulations (CFR) sets forth the progression of the Medicare claims 

appeals process, and section 405.1000(a) of Title 42 of the CFR establishes a party’s 

right to ALJ review of the QIC’s denial, if the party is dissatisfied.  Furthermore, the 

issues before the ALJ are articulated in section 405.1032 of Title 42 of the CFR.  Here, 

the only issues properly before the ALJ were whether the SNF services Provider 

furnished the beneficiary from March 24 to 31, 2011, met Medicare coverage and 

reimbursement criteria.  Therefore, in considering whether Medicare coverage existed 
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for the SNF services Provider furnished the beneficiary after March 31, 2011, the ALJ 

exceeded its jurisdiction in violation of the regulations.  This error of law is material to 

the outcome of the claim because it results in the ALJ ordering Provider to refund 

Appellant payment for SNF services beyond those at issue in this appeal. 

The ALJ erred as a matter of law in finding the beneficiary had a qualifying three-day 

inpatient hospital stay required for Medicare coverage of the SNF services Provider 

furnished the beneficiary from March 24 to 31, 2011.  Specifically, Medicare coverage 

for SNF services only exists if, among other coverage criteria, the beneficiary has been 

admitted as an inpatient of a hospital for at least three consecutive calendar days.  

Social Security Act § 1861(i); 42 C.F.R. § 409.30; Ch.8, §20 of the Medicare Benefit 

Policy Manual (MBPM) (CMS Pub. 100-02).  Here, the beneficiary only received 

inpatient hospital services for two consecutive days.  The ALJ erred as a matter of law 

in finding the beneficiary had a three-day qualifying inpatient hospital stay.  Absent 

reopening or revision of the claim filed for the outpatient hospital services Provider 

furnished the beneficiary from March 19 to 22, 2011, the initial determination is binding 

and is conclusive on the issue of whether the beneficiary received a qualifying level of 

hospital care before admission to the SNF pursuant to section 405.980 of Title 42 of the 

CFR.  This error of law is material to the outcome of this claim because it results in the 

ALJ finding Medicare coverage exists for and in ordering Medicare reimbursement for 

SNF services furnished to a beneficiary who did not have a qualifying three-day 

inpatient hospital stay. 

Background:  

At 8:30 PM on March 19, 2011, the beneficiary was examined in the Provider’s 

emergency room (ER).  Exh.3 at 42.  The ER report stated: 

The patient was seen earlier today after a ground-level fall where she struck her 

left shoulder.  Interpretation of those x-rays preliminarily did reveal a humeral 

neck fracture.  The extremity was otherwise neurovascularly intact and family 

wanted to attempt outpatient management of this fracture after a sling was 

placed in the ER.  There had been no reported blunt head trauma, no loss of 

consciousness, no headache, no neck pain, no chest, abdomen, back or other 

extremity pain.  No reported numbness, tingling, or weakness beyond decreased 

range of motion at that left shoulder.  The family indicate[d] that they took the 

patient home and that she was markedly debilitated and unable to perform many 

of the activities of daily living that would be required living independently or with 

them for the period of recuperation.  As such, they brought her back to the 

Emergency Room requesting admission.  Patient is right hand dominant. 

Id.  As a result of the ER evaluation, the beneficiary was admitted.  Exh.3 at 42-43.  The 

admission was not specified as outpatient or inpatient.  Id.  After admission, the 

beneficiary’s family physician conducted a history and physical.  Exh.3 at 44.  The 

beneficiary’s family physician described the beneficiary as being a “100 year old female 

who said her leg got weak last night and she fell and fractured her left humerus. . . . She 
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had no dizziness.  No chest pain, shortness of breath or fever.  No recent illnesses.  

She had been doing fine until the fall.”  Id.  The beneficiary’s social history was 

described as:  “The patient lives alone and takes care of herself.  She is quite high 

functioning.  Her daughter lives nearby and visits regularly.”  Id.  The course of 

treatment plan ordered by the physician was: 

1. Fracture of neck of left humerus.  I am going to have Dr. Sola see her 

tomorrow.  We will keep her in a sling until then. 

2.  Hypothyroidism.  She does not like to have her thyroid checked.  I encourage 

her to do it at least once a year but she thinks since she ‘s 100 year old, she 

doesn’t need to do that anymore.  We will check a TSH while she’s here.  She 

had it checked a little over a year ago and it was 0.67. 

3.  Anxiety.  Continue Prozac. 

4.  Stress incontinence.  Continue Ditropan. 

5.  GERD.  Continue pantoprazole. 

Exh.3 at 46.  Doctor James B. Sola examined the beneficiary on March 21, 2011, and 

determined the beneficiary’s fractured humerus should be treated conservatively with a 

shoulder immobilizer.  Exh.3 at 48.  Dr. Sola indicated the beneficiary would need an 

OT evaluation “for motion of the elbow.”  Id. 

In a progress note dated March 21, 2011, the beneficiary’s primary physician stated: 

[The beneficiary] is really not having too much in the way of pain through she did 

get a dose of IV fentanyl this morning.  She had some confusion overnight after 

she was given some Ambien.  She really is unable to take care of herself.  She 

was seen by Dr. Sola this morning in consult who said she is okay to go home 

and follow up with him as an outpatient.  She is really not able to take care of 

herself though with this fractured arm so we are working on arrangements for 

nursing home placement. 

Exh.3 at 47.  The beneficiary was discharged from the hospital on March 22, 2011.  

Exh.3 at 49.  Her primary physician noted attempts to place the beneficiary in a nursing 

home and “it appears that [the beneficiary] is somewhat depressed and would benefit 

from a stay in the BHU so she will go there for a few days and then probably Fair Oaks 

after that.”  Id. 

Prior to admission to the BHU, the beneficiary underwent a psychological evaluation.  

Exh.3 at 50.  In describing her mental status, the evaluation states: 

Patient does admit to feeling depression at home even prior to the fall.  Patient 

states that about 1 o’clock in the afternoon is when she starts gets [sic] this deep 

dark feeling.  Patient describes it as “it feels like I’m sinking into a deep dark 

hole.”  Patient shares that she knows that she does have issues with depression 

and would like a medication change.  Patient wonders if the Prozac is doing her 
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as much good as it had been.  Patient does share to this worker that she “feels 

like she is ready when the good Lord is ready to take her home.”  Patient does 

admit to some thoughts of dying although she has no active plans or thoughts of 

suicide.  Patient shares that her main focus is wanting to go home and she does 

share with this worker that she is “hopeful” with her recovery this time also as she 

was seven years ago when she broke her leg. 

Id.  Additionally, the beneficiary underwent a psychiatric evaluation by Doctor Sanjay 

Nigam.  Exh.3 at 52.  During the evaluation, the beneficiary admitted having a history of 

depression for approximately ten years, and to recently feeling more depressed than 

usual.  Id.  The beneficiary reported “[s]ome feelings of hopeless and helplessness have 

started to creep in recently and since the fracture she is more helpless.”  Id.  In 

discussing death, the beneficiary “said I am not afraid to die but sometimes I wish to die.  

I say these thoughts are coming to me more now than before.  I said Lord take me 

home but she is not actively suicidal.”  Id.  Dr. Nigam increased the beneficiary’s Prozac 

dosage from 10 milligrams per day to 15 milligrams per day, and recommended 

discharge the following day, presumptively March 24, 2011, absent “acute aggressive or 

agitated behavior or suicidal ideation.”  Exh.3 at 53.  The beneficiary was discharged 

from the BHU on March 24, 2011.  Exh.1 at 17; Exh.3 at 54-57.  The discharge order 

indicates the beneficiary was discharged to Fair Oaks Nursing Home.  Id.  The 

beneficiary was admitted to the SNF on March 24, 2011.  Exh.1 at 32. 

While in the SNF, the beneficiary underwent an OT evaluation, resulting in a plan of 

treatment (POT) being executed, ordering OT services for four to five times a week for 

four weeks.  Exh.1 at 27; see also Exh.1 at 57.  The POT indicates the beneficiary was 

hospitalized at GRH from March 19 until 22, 2011, and in the BHU from March 22 to 24, 

2011.  Exh.1 at 27.  The beneficiary also underwent a PT evaluation, resulting in a POT 

being executed, ordering PT services for four to five times a week for four weeks.  Exh.1 

at 28; see also Exh.1 at 57.  The PT POT indicates the beneficiary was hospitalized 

from March 22 until 24, 2011.  .  Exh.1 at 28. 

The events preceding the beneficiary’s SNF admission, as articulated by the Appellant, 

are as follows: 

[The beneficiary] was transferred from an in-patient status to the hospital’s BHU 

for treatment of depression linked to her fall and fractured humerous.  She 

underwent an evaluation that was used to justify her admission to the BHU. . . . 

She was moved to the BHU on 3/22/11.  Her meds for depression were 

increased on 3/23 after a further assessment of her mental status. 

Late in the day on 3/24, [Appellant] received a phone call from the hospital’s 

Administrator, Bill Bruce, saying that [the beneficiary] was to be moved to the 

SNF that same day.  [Appellant] stated that [Appellant] wanted a second opinion 

of [the beneficiary’s] mental state prior to being moved to the SNF.  Mr. Bruce 

told [Appellant] “that one doctor would not rule against another doctor”.  He 

offered no explanation to that statement. 
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[Appellant] felt that [the beneficiary’s] increase in meds was not adequately 

evaluated for its effectiveness, so [Appellant] questioned the reason for moving 

[the beneficiary] so soon.  This was at 3:30PM on 3/24.  [Appellant] went to the 

hospital to talk in person with Mr. Bruce, but was not successful in delaying [the 

beneficiary’s] move to the nursing home. 

[Further, the beneficiary] was admitted to the hospital on 3/19 from the 

[Emergency Room (ER)] where she was initially treated, discharged and returned 

to the ER due to her condition.  It wasn’t until 3/22, the date [the beneficiary] was 

admitted as a patient in the BHU, that [the beneficiary and Appellant] found out 

that [the beneficiary] had been admitted from 3/19 – 3/22 under observation only.  

The Administrator accepted responsibility for the hospital’s error in not informing 

us of the status of her admission.  A case worker was also asked by the 

Administrator why we weren’t told, and she didn’t know either. 

[Appellant] was present when the doctor examined [the beneficiary] on the 

morning of 3/20 and was under the impression that she had been admitted the 

prior night to the hospital.  It was only when [Appellant] asked about [the 

beneficiary’s] insurance coverage in the SNF that [Appellant] found out [the 

beneficiary] did not have the qualifying 3-night stay from 3/19 – 3/22. 

Exh.3 at 25-26 (emphasis in original). 

On initial determination, the MAC denied Medicare reimbursement for the SNF services 

Provider furnished the beneficiary from March 24 until 31, 2011, because the medical 

records did not support the services were necessary.  Exh.2 at 1.  Appellant requested 

the MAC conduct a redetermination, stating the “objective of this Appeal is to qualify 

Mom’s nursing home stay under her Medicare and BC/BS insurance benefits.  These 

benefits did not go into effect because she did not have the qualifying 3-night 

admittance to the hospital.”  Exh.2 at 25.  Appellant explained the beneficiary had a two-

night qualifying stay at the BHU, after being transferred from outpatient observation 

hospital status.  Id.  Appellant further clarified her position on appeal: 

[The beneficiary] was discharged early, (within 8 hours) of qualifying for the 3 rd 

night.  I asked the hospital administrator why the premature dismissal, and 

requested a second opinion/evaluation.  I was told by the administrator that one 

doctor would not rule against another doctor.  In my conversations with Medicare, 

I was informed that Mom had the right to a 2nd opinion. 

This action is the focus of my Appeal to Medicare, since it resulted in her being 

ineligible for Medicare benefits in the skilled facility (nursing home.)  The hospital 

has consistently blamed Medicare for guidelines for their medical actions, and 

has advised me to take the matter up with Medicare.  Mom is currently[1] a 

private-pay patient at Greenville Regional Hospital’s Fair Oaks Nursing Home. 

                                            

1 Unfortunately, the beneficiary expired in February 2012. 
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Talking with Medicare, I was advised that I have the right to request a demand 

billing from Fair Oaks Nursing Home as a start for this Appeal.  The attached 

MSN[2] is the denial of the demand billing. 

This Appeal challenges the determination by GRH of my Mother’s early 

discharge from the BHU where she was admitted for 2 nights, from 3/22 through 

mid-day on 3/24.  She was transferred to the nursing home, Fair Oaks, late in the 

day on 3/24, where she is currently a resident and receiving Physical and 

Occupational Therapy. 

Exh.2 at 25-26.  The attached MSN indicated Medicare did not cover and would not 

issue reimbursement for the services Provider furnished the beneficiary from March 24 

to 31, 2011, amounting to §1,008.00.  Exh.2 at 28.  Nevertheless, the MAC issued an 

unfavorable redetermination decision, stating: 

Upon review, the patient was admitted to the SNF on March 24, 2011, following a 

two-day psychiatric hospital stay.  The history and physical and discharge 

records were not submitted to support the indication for treatment during the 

psychiatric hospital stay. 

The physical therapy (PT) staff evaluated the patient on March 25, 2011.  The 

assessment revealed that the patient’s prior level of function was independent at 

home alone and used a cane.  Upon evaluation the patient required minimum 

assistance for bed mobility, transfers and ambulation.  The physician ordered the 

physical therapist to treat her four or five times a week.  The documentation did 

not support the PT services were at a daily skilled level of care.  The 

documentation did not indicate the date the fracture occurred. 

The occupational therapy (OT) staff evaluated the patient on March 25, 2011.  

The assessment revealed that the patient’s prior level of function was 

independent at home.  Upon evaluation the patient required set-up assistance for 

eating, minimum assistance for transfers and hygiene, and moderate assistance 

to maximum assistance for bathing and dressing.  The physician ordered the 

occupational therapist to treat her four or five times a week.  The documentation 

did not support the OT services were at a daily skilled level of care.  The 

documentation did not indicate the date the fracture occurred. 

Nursing services provided included taking vital signs, administering medications, 

providing skin assessment and care, monitoring intake and output and assisting 

with activities of daily living and mobility tasks.  The documentation supported 

she could make her needs known and she was alert and oriented to time, place 

and person.  The documentation supported that the nursing services provided to 

the patient were of a routine general maintenance nature; these services did not 

require the technical skills of a professional. 

                                            
2 Medicare Summary Notice 
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In addition, the documentation did not support that there was a three-day 

qualifying hospital stay to be entitled to SNF services and that the patient 

required a SNF level of care related to the treatment received during the hospital 

stay.  According to the CMS Manual System, Publication 100-2, Medicare Benefit 

Policy Manual, Chapter 8, Section 20, there must be a three-day qualifying 

hospital stay to received SNF benefits and the SNF services must be related to a 

condition that was treated during the hospital stay or for a condition that arose 

during the SNF stay for a condition that was treated during the hospital stay.  The 

billing to Medicare showed she had a hospital stay from March 22, 2011, to 

March 24, 2011, which did not meet the three-day stay requirement.  The 

documentation submitted did not include hospital records indentifying [sic] the 

condition treated and that the condition required a daily skilled level of care after 

admission to the SNF. 

Exh.2 at 2-3.  The MAC found Appellant or the beneficiary responsible for the 

noncovered SNF services because Appellant or the beneficiary knew or should have 

known Medicare would not cover the services, as the denial rationale was explained in 

the Medicare & You handbook.  Exh.2 at 4. 

As a result of the unfavorable redetermination, Appellant requested a reconsideration by 

the QIC.  Exh.3 at 24.  Appellant maintained the “qualifying 3 night stay in hospital was 

denied that would have covered the above dates of service.”  Id.  Appellant also 

submitted a brief expounding on her position on reconsideration.  See Exh.3 at 25.  

Appellant maintained she spoke with a MAC representative and was informed “the 

denial was based on the fact that [the beneficiary] did not have a 3-night qualified stay 

in the hospital.”  Exh.3 at 25.  Appellant contended Medicare’s denial rationale for the 

SNF services was clear, but they “fall short in upholding [the beneficiary’s] rights as a 

Medicare recipient to treatment that was requested and denied by the hospital’s 

administration.”  Exh.3 at 26.  Appellant asserted, upon Medicare’s suggestion, 

Appellant appealed to the hospital to resubmit the claim.  Id.  However, after 

“exhaust[ing] all efforts in communications with the hospital[, the hospital was] unwilling 

to reconsider their decisions.”  Id.  Therefore, Appellant summarized her position on 

reconsideration: 

My claim is that [the beneficiary] was hastily moved before medication could be 

evaluated and that her patient rights under Medicare were denied.  I submit that 

the hospital was negligent in denying my request for a second opinion and for 

failing to inform [the beneficiary] or me of [the beneficiary’s] status from 3/19/11 – 

3/22/11. 

I am only asking that [the beneficiary’s] stay in the SNF be paid for the short 

period of time that Medicare and BC/BS would have provided coverage. . . . 

Id. 
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The QIC issued an unfavorable reconsideration decision, denying Medicare coverage 

and reimbursement for the SNF services Provider furnished the beneficiary from March 

24 to 31, 2011.  Exh.3 at 1.  Acknowledging Appellant’s arguments, the QIC explained: 

When requesting this appeal, the appellant argued that the beneficiary was not 

informed that she had been admitted from March 19, 201[1] to March 22, 2011 

under observation rather than as an inpatient. 

The appellant argues that the hospital which treated the beneficiary prior to the 

SNF stay at issue was negligent in denying appellant’s request for a second 

opinion on the beneficiary’s mental state prior to being transferred to a SNF and 

in failing to inform the appellant that the beneficiary had been admitted to 

observation status rather than as an inpatient.  However, the question of whether 

the hospital was in any way negligent is not one that is properly raised in this 

administrative appeal, the scope of which is limited to the question of whether the 

SNF services at issue met Medicare criteria for coverage.  In this case, the 

record demonstrates that the beneficiary did not have a qualifying 3-day hospital 

stay prior to receiving the SNF services at issue.  Therefore, Medicare cannot 

pay the claim for SNF services at issue. 

Medicare will provide coverage for SNF services which are reasonable, 

necessary and meet Medicare criteria for coverage.  The documentation did not 

substantiate that the services at issue met Medicare coverage criteria.  

Therefore, the services will remain denied. 

Exh.3 at 2.  Additionally, the QIC found the beneficiary responsible for noncovered 

services because, “[b]ased on information in the Medicare Handbook, the beneficiary 

should have been aware that the SNF services were not payable by Medicare.”  Exh.3 

at 2b. 

Appellant requested an ALJ review of the denial of Medicare reimbursement for SNF 

services Provider furnished the beneficiary from March 24 until 31, 2011.  Exh.4 at 1.  

Appellant stated she understood the beneficiary “did not have the required 3-night 

qualifying stay in the hospital for Medicare and BC/BS to cover the first 100 days in the 

skilled nursing facility.”  Id.  Appellant further asserted she believed “hospital 

Administration mishandled” the beneficiary’s “hospitalization by listing her stay as 

observation only, and discharging her only hours early from the BHU unit, which would 

have given her the 3-night qualifying stay.”  Id.  Appellant also maintained the hospital 

mishandled the beneficiary’s hospitalization by denying Appellant’s “request for a 

second opinion prior to [the beneficiary’s] dismissal to the skilled nursing facility.”  Id.  

Appellant argued the beneficiary would meet Medicare eligibility requirements for 

coverage of SNF services, “largely due to her advanced age and frail physical 

condition.”  Id.  In addressing the QIC’s assertion that any negligence claim regarding 

the hospital’s handling of the beneficiary’s hospitalization is not properly raised in this 

administrative appeal, Appellant inquired as to the proper course of raising the claim, 

and stated:  “Up to this point, it seems each unfavorable decision focuses more on the 
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3-night qualifying stay than the reasons why [the beneficiary] did not have a 3-night 

qualifying stay.”  Exh.4 at 2. 

Appellant requested a Medicare decision regarding whether continued admission to the 

BHU was medically reasonable and necessary to “(1) administer pain management 

meds, which were given intravenous at the hospital and (2) treat documented 

depression.”  Id.  Appellant maintained the hospital administrator consistently informed 

her “Medicare was where I needed to conduct my appeal.”  Id.  Appellant further stated: 

I have no recourse through the hospital, although I made numerous attempts to 

ask that they reconcile their hospital admission determination with their direct 

admission to the skilled nursing facility and subsequent rehabilitation.  I hold the 

hospital negligent, but can only appeal through Medicare to gain coverage for the 

first 100 days of my Mother’s skilled nursing stay. 

It also seems important to include in this document that since my prior Appeals, 

both Administrators which I have previously named and with whom I dealt, were 

discharged on the same day from the Greenville Regional Hospital.  I am not 

drawing conclusions as to the reason for their termination, but feel it may support 

my claim as to ethical decisions made on the part of their management. 

Id. 

The ALJ held a hearing on this matter.  ALJ at 1.  Appellant attended the ALJ hearing 

on behalf of the beneficiary’s estate.  ALJ at 2.  Similarly, the following six people 

attended on behalf of Provider: 

Name Position 

Dayla Gentry Director of Health Information Management 

Iva Stockstill, RN Case Management 

Brenda Miller, RN Case Management Coordinator 

Anne Borwick, DO Hospitalist (Primary Physician) 

Lisa Frey Patient Financial Services Director 

Sanjay Kumar Nigam, MD Psychiatrist and Director of the BHU 

ALJ at 2-3. 

Appellant testified she believed the beneficiary was admitted to the hospital on March 

19, 2011, but learned on March 21, 2011, the beneficiary was admitted as an outpatient 

receiving observation hospital services rather than an inpatient.  Hearing CD at 2:59-

3:00; ALJ at 3.  Appellant maintained the beneficiary resided at the SNF from March 24, 

2011, until her death on February XX, 2012.3  Appellant stated Provider only submitted 

a bill to Medicare for the first week of SNF services because “if Medicare had paid for 

the first week, it would have submitted the rest of the services to Medicare for payment.”  

ALJ at 4; Hearing CD at 3:03.  As quoted by the ALJ, Appellant asserted:  “‘I totally felt 

                                            
3 Date of death is redacted. 
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and still feel there was an incentive for the hospital for private pay of $12,000, as 

opposed to what Medicare and Blue Cross Blue Shield would have paid.’”  ALJ at 4; 

Hearing CD at 3:04. 

Iva Stockstill testified the beneficiary was admitted as an outpatient receiving 

observation hospital services following her presentation to the ER.  Hearing CD at 3:05; 

ALJ at 5.  Stockstill stated the admission orders for the beneficiary’s hospitalization 

indicate the beneficiary was ordered to be admitted as an outpatient.  Hearing CD at 

3:06; ALJ at 5.  Stockstill explained the beneficiary would have to be discharged from 

her outpatient observation hospitalization because the beneficiary did not have the 

severity or intensity of illness to qualify for a hospital stay.  Hearing CD at 3:07; ALJ at 

5.  However, the hospital kept the beneficiary in outpatient observation for one more day 

without charge, based on the family’s request.  Hearing CD at 3:08.  Thereafter, the 

hospital had the beneficiary screened for admission to the BHU, and the beneficiary 

only qualified for a two-day stay at the BHU.  Hearing CD at 3:09. 

Doctor Sanjay Kumar Nigam testified he examined the beneficiary on the morning of 

March 22, 2011.  Hearing CD at 3:09; ALJ at 6.  “He decided to keep her overnight for 

observation and evaluation for depression.”  ALJ at 6; Hearing CD at 3:10-11.  After 

observation, Dr. Nigam stated the beneficiary could not remain in the BHU because she 

did not meet any of the criteria associated with a major medical event or a continued 

stay at the psychiatric clinic.  Hearing CD at 3:15; ALJ at 7. 

In recounting the discussion of the status of the beneficiary’s admission, the ALJ states: 

The undersigned ALJ said based on this record it is apparent it was the intent 

and, in fact, she was admitted on March 19.  (Record)  The undersigned ALJ said 

he does not have any record showing she was in observation.  (Id.)   

[Indicating Dr. Nigam was the individual testifying.] 

One of GRH’s witnesses said that in the ER record there is a copy of an order for 

admission and observation.  (Record)  The order that comes from the ER has 

two choices where are “full admission” or “observation.”  (Id.)  The order in the 

ER record is marked “observation.”  (Id.) 

A GRH witness said they were looking for the ER admission order and that they 

had found it.  (Id.)  The witness asked the undersigned ALJ, “Do you have a form 

called “ER Admission Order”?[“]  (Id.) 

The undersigned ALJ said he has a record showing “ED [emergency department] 

admission at 8:30 a.m.  (Id.)  This is not a dictation but is an order form, he said.  

(Id.)  This is dated March 19 at 2235 on the second page of the ED admission 

order.  (Id.)  On the first page is where the choice is “inpatient” or “observation,” 

and “inpatient” is marked.  (Id.) 

The undersigned ALJ said he also has a record showing Appellant was admitted 

to the psych unit at 1:40 a.m.  (Id.) 
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A GRH witness asked if the undersigned ALJ wanted them to fax the order for 

admission for observation to him.  (Id.) 

The undersigned ALJ said, “No,” because the rule on having documentation 

requires that all evidence must be submitted before the QIC issued its decision, 

and if evidence was not submitted to the QIC, a party must be able to 

demonstrate good cause for submitted it late, i.e., after the QIC issues its 

decision.  (Id.) 

The undersigned ALJ said he has an admission form from the ER and an 

admission form from the psych unit, and that is it.  (Id.) 

ALJ at 7-8.  The ALJ next listed and described the contents of pertinent information in 

the medical record:  (1)  Emergency Room Report generated at 8:30 PM on March 19, 

2011; (2) History and Physical conducted by the beneficiary’s primary physician, 

dictated on March 20, 2011, at 3:06 PM; (3) Progress Note generated by the 

beneficiary’s primary physician on March 21, 20114; (4)  Doctor Sola’s consultation note 

dated March 21, 2011; (5) Hospital Discharge Summary dated March 22, 2011; (6) 

Psychological Evaluation for BHU; (7) Psychiatric Evaluation conducted by Dr. Nigam 

and dictated on March 23, 2011; and (8) BHU Discharge Summary dated March 24, 

2011.  ALJ at 8-11.  The ALJ did not reference, and the administrative record does not 

contain inpatient admission orders. 

After the hearing, the ALJ issued a fully favorable decision, ordering the following: 

1. Appellant [Beneficiary] was admitted as an inpatient to GRH from March 19-

24, 2011, and this constitutes a three-day hospitalization for purposes of 

Medicare coverage for the subsequent SNF services provided to Appellant by 

GRH for 100 days starting on March 24, 2011. 

2.  GRH is required to refund to Appellant’s representative . . . her payment of 

$12,000 for its SNF services provided to Appellant for 100 days starting on 

March 24, 2011. 

3.  After refunding this $12,000 to [Appellant], GRH may submit a claim for 

Medicare payment for its SNF services provided to Appellant for 100 days 

starting on March 24, 2011. 

ALJ at 1, 28.  In the analysis portion of the decision, the ALJ stated: 

The records submitted by the hospital show that Appellant was admitted as an 

inpatient.  A hospital witness testified that there was another ER record showing 

the patient was admitted for observation.  That record was not produced prior to 

the February 17 hearing and was not a document that was part of the admitted 

records which included the records pertinent to this case. 

                                            
4 The ALJ lists the generation date as March 19, 2011; however, a review of the cited 

Progress Note indicates it was generated on March 21, 2011.  Exh.3 at 47. 



 

 

  Page 12 of 15  

 

The available records did show and inpatient admission was proper when the 

patient was admitted on March 19.  She had suffered a fracture in a fall, had 

intractable pain, was confused, and was depressed.  She was receiving 

intravenous pain killers, including Tylenol No. 3 and Fentanyl. 

She was discharged on March 22 (fulfilling the three-day inpatient hospital 

admission requirement for Medicare SNF coverage), was admitted to the 

psychiatric section of the hospital’s operation on March 22, was discharged on 

March 24, 2011, and was sent to the hospital’s SNF section. 

At that point, Appellant was charged $120/day for SNF services.  The Medicare 

daily charge is lower and is based on the RUG code assigned in the SNF’s 

Minimum Data Set(s). 

The problem here is there was a qualifying three-day hospital stay.  Appellant 

was charged $12,000 for the Medicare-allowed 100 days of SNF care.  As this 

100 days should have been paid by Medicare, the hospital is to refund to 

Appellant (now Appellant’s daughter . . . acting as representative for Appellant’s 

estate) the $12,000 in charges that were paid for the 100-day SNF stay. 

The hospital, in turn, is to claim payment from Medicare for the SNF services it 

rendered to Appellant at the appropriate RUG code. 

ALJ at 28-29.  Accordingly, the ALJ ordered Provider to refund Appellant monies paid 

for the first one hundred days of SNF services and then file a claim for reimbursement 

with the appropriate Medicare contractor.  ALJ at 29.  This referral requesting the 

Council accept own motion review follows. 

Applicable Law, Regulation, and Medicare Policy:  

I. ALJ Review 

A party dissatisfied with a reconsideration may request a hearing before an ALJ.  42 

C.F.R. § 405.1000(a).  The ALJ conducts a de novo review and issues a decision based 

on the hearing record.  42 C.F.R. § 405.1000(d).  Further, an ALJ’s “decision must be 

based on evidence offered at the hearing or otherwise admitted into the record.”  42 

C.F.R. § 405.1046(a); see also 42 C.F.R. § 405.1046(a) (“Unless the ALJ dismisses the 

hearing, the ALJ will issue a written decision that gives the findings of fact, conclusions 

of law, and the reasons for the decision.  The decision must be based on evidence 

offered at the hearing or otherwise admitted into the record.”).  “The issues before the 

ALJ include all the issues brought out in the initial determination, redetermination, or 

reconsideration that were not decided entirely in a party’s favor.”  42 C.F.R. § 

405.1032(a).   

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 

and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 

405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 

Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 



 

 

  Page 13 of 15  

 

guidance such as program memoranda and manual instructions, “but will give 

substantial deference to these policies if they are applicable to a particular case.”  42 

C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 

LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

II. Medicare Coverage of Skilled Nursing Facility Services 

Relevant Medicare regulation require that a beneficiary have been admitted as an 

inpatient to a hospital for a medically necessary hospital stay of three or more 

consecutive days in order to qualify for subsequent coverage of SNF services.  42 

C.F.R. §§ 409.30(a)(1), (b)(1).  Furthermore, the Social Security Act defines post-

hospital extended care as care furnished to a beneficiary following a three-day inpatient 

hospitalization.  Social Security Act § 1861(i).  Additionally, the MBPM states:  “In order 

to qualify for post-hospital extended care services, the individual must have been an 

inpatient of a hospital for a medically necessary stay of at least three consecutive 

calendar days.”  Ch.8, §20 of MBPM (CMS Pub. 100-02). 

Discussion:  

I. ALJ Jurisdiction 

The ALJ erred as a matter of law in considering SNF services Provider furnished the 

beneficiary after March 31, 2011.  The ALJ lacked jurisdiction to consider whether the 

SNF services Provider furnished beneficiary after March 31, 2011, met Medicare 

coverage and reimbursement criteria.  In so doing, the ALJ erred as a matter of law in 

violation of section 405.904 of Title 42 of the CFR.  This error of law is material to the 

outcome of the claim because it results in the ALJ ordering Provider to refund Appellant 

payment for SNF services beyond those at issue in this appeal. 

Section 405.904(a)(2) of Title 42 of the Code of Federal Regulations (CFR) sets forth 

the progression of the Medicare claims appeals process, and section 405.1000(a) of 

Title 42 of the CFR establishes a party’s right to ALJ review of the QIC’s denial, if the 

party is dissatisfied.  Furthermore, the issues before the ALJ are articulated in section 

405.1032 of Title 42 of the CFR.   

In other words, the ALJ’s authority to review a claim is triggered pursuant to section 

405.904 of Title 42 of the CFR.  The regulation permits ALJ review if a party is 

dissatisfied with the QIC’s reconsideration.  Id.  Therefore, absent a QIC reconsideration 

(or other lower levels of adjudication), an ALJ’s authority to review a claim does not 

exist.  No evidence of prior adjudications for the SNF services Provider furnished the 

beneficiary after March 31, 2011, exist.  Therefore, the ALJ lacked jurisdiction to 

consider whether Medicare coverage existed for the SNF services. 

Here, the only issues properly before the ALJ were whether the SNF services Provider 

furnished the beneficiary from March 24 to 31, 2011, met Medicare coverage and 

reimbursement criteria.  Therefore, in considering whether Medicare coverage existed 

for the SNF services Provider furnished the beneficiary after March 31, 2011, the ALJ 

exceeded its jurisdiction in violation of the regulations.   
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II. SNF Services 

The ALJ erred as a matter of law in finding the beneficiary had a qualifying three-day 

inpatient hospital stay required for Medicare coverage of the SNF services Provider 

furnished the beneficiary from March 24 to 31, 2011.  This error of law is material to the 

outcome of this claim because it results in the ALJ finding Medicare coverage exists for 

and in ordering Medicare reimbursement for SNF services furnished to a beneficiary 

who did not have a qualifying three-day inpatient hospital stay. 

Relevant Medicare regulation require that a beneficiary have been admitted as an 

inpatient to a hospital for a medically necessary hospital stay of three or more 

consecutive days in order to qualify for subsequent coverage of SNF services.  42 

C.F.R. §§ 409.30(a)(1), (b)(1). 

Here, the ALJ was confined to determining whether the SNF services Provider furnished 

the beneficiary from March 24 to 31, 2011, met the criteria for coverage and 

reimbursement.  The ALJ did not have jurisdiction to review the hospital services 

furnished to the beneficiary from March 19 to 22, 2011.  Medicare coverage of the 

hospital services, as well as the characterization of the hospital services as inpatient or 

outpatient were a separate initial determination.  While Medicare coverage of the SNF 

services Provider furnished the beneficiary from March 24 to 31, 2011, were dependent 

on whether the beneficiary received inpatient or outpatient hospital services from March 

19 to 22, 2011, the determination of whether the hospital services were inpatient or 

outpatient was not before this ALJ.  Furthermore, a review of the claims filed for the 

beneficiary’s hospital services reveals no inpatient hospital claims were filed prior to the 

beneficiary’s admission to the BHU.  See Attachment A at 1.   

Addressing the merits, the beneficiary failed to have the qualifying three-day inpatient 

hospital stay prior to her admission to the SNF.  The beneficiary was admitted as an 

outpatient from March 19 until 22, 2011.  Therefore, the time the beneficiary was 

hospitalized as an outpatient cannot contribute to the three-day qualifying stay 

requirement.  However, the beneficiary was admitted as an inpatient to the BHU from 

March 22 until 24, 2011, resulting in a two-day inpatient stay.  Nevertheless, the 

beneficiary was discharged from the BHU after a two-day hospitalization.  Therefore, 

the beneficiary did not become eligible for Medicare coverage of SNF services because 

the beneficiary did not have the requisite three-day qualifying hospitalization.  42 C.F.R. 

§§ 409.30(a)(1), (b)(1). 

No evidence exists suggesting the beneficiary requested administrative review of the 

characterization of the hospital services Provider furnished from March 19 to 22, 2011.  

In other words, no party maintained the hospitalization qualified as inpatient rather than 

outpatient.  Therefore, as a matter of law, the hospital services Provider furnished the 

beneficiary from March 19 to 22, 2011, were outpatient hospital services.  The question 

of whether those hospital services were furnished at the inpatient or outpatient level of 

care is not one before the ALJ in this case. 
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The ALJ in this case is charged with determining whether Medicare coverage exists for 

the SNF services Provider furnished the beneficiary from March 24 until 31, 2011.  The 

ALJ is not charged with determining whether the hospital services Provider furnished 

the beneficiary prior to her admission to the SNF were inpatient or outpatient hospital 

services.  Absent reopening and revision, the prior determination of the hospital 

services Provider furnished the beneficiary from March 19 to 22, 2011, is binding and is 

conclusive of the issue of whether the beneficiary received a qualifying level of hospital 

care before admission to the SNF.  42 C.F.R. § 405.980. 

For the reasons stated above, the ALJ erred in finding the beneficiary had a qualifying 

three-day inpatient hospital stay required for Medicare coverage of the SNF services at 

issue in this appeal.5 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 

                                            
5 While Appellant alleges Provider was negligent in failing to afford her a second opinion 

prior to discharging the beneficiary from the BHU, the issue of Provider’s negligence is 

not within the scope of the Social Security Act.  While, according to Appellant, 

Provider’s actions may have ultimately resulted in Medicare coverage not existing for 

the beneficiary’s SNF services, the reach of the jurisdiction of adjudicators within the 

Medicare appeals process does not stretch to addressing the civil law tort of negligence.   

In the event Appellant seeks financial remedy for the alleged premature discharge, 

Appellant must seek that remedy elsewhere.  The administrative review process 

designed to adjudicate Medicare claims is not the proper jurisdiction for such a suit.  

The Medicare appeals process is designed to address whether Medicare coverage 

exists, not whether an entity’s or individual’s actions thwarted Medicare coverage by 

preventing one of the conditions for Medicare eligibility or coverage.  In other words, this 

claim appeals process is not the proper forum to adjudicate whether Provider’s actions 

proximately caused financial hardship or burden to the beneficiary and Appellant.  In 

order to recover for any alleged negligence, Appellant must pursue her allegation of 

Provider’s negligence in another judicial forum. 


