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Specific Item(s) OR Service(s) 

Inpatient Hospital Services 
Provider, Practitioner OR Supplier 

Clark Health Systems d/b/a Gateway 
Medical Center 

  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Clark Health Systems d/b/a Gateway Medical Center (Appellant), represented by 

Community Health Systems, requested an Administrative Law Judge (ALJ) hearing to 

review the Qualified Independent Contractor’s, Maximus Federal Servcies (QIC), 

reconsideration decision, upholding the Recovery Audit Contractor’s, Connolly 

Consulting Associates’ (RAC), overpayment assessment and the Medicare 

Administrative Contractor’s, Cahaba Government Benefit Administrators (MAC), 

redetermination decision.  After a telephonic hearing, the ALJ issued a fully favorable 

decision, reversing the prior adjudications.  The ALJ found Appellant was “without fault” 

pursuant to section 1870 of the Social Security Act (the Act) and found more than three 

years elapsed between the overpayment and overpayment assessment.  Therefore, the 

ALJ declined to consider whether the inpatient hospital services Appellant furnished the 

beneficiary from December 20 until 22, 2007, were medically reasonable and 

necessary.  The ALJ also did not consider the provisions of section 1879 of the Act. 

The ALJ’s decision contains errors of law material to the outcome of this claim.  The 

ALJ erred as a matter of law in waiving Appellant’s overpayment liability for the inpatient 

hospital services Appellant furnished the beneficiary from December 20 to 22, 2007, 

without first considering whether the inpatient hospital services met Medicare coverage 

and reimbursement criteria, articulated in sections 1812 and 1862 of the Act; sections 

409.10, 409.11, 409.12, 409.13, 409.14, 409.15, 409.16, 409.17, 409.18, and 424.13 of 

Title 42 of the Code of Federal Regulations (CFR); CMS Ruling 93-1; the Medicare 

Benefit Policy Manual (MBPM) (CMS Pub. 100-02); the Medicare Program Integrity 

Manual (MPIM) (CMS Pub. 100-08); and the Quality Improvement Organization Manual 

(QIOM) (CMS Pub. 100-10).  Furthermore, the ALJ erred as a matter of law in waiving 

Appellant’s overpayment liability for the inpatient hospital services pursuant to section 

1870 of the Act without first considering the provisions of section 1879 of the Act, in 

violation of sections 1870 and 1879 of the Act, section 411.406 of Title 42 of the CFR, 
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CMS Ruling 95-11, the Medicare Claims Processing Manual (MCPM) (CMS Pub. 100-

04), and the Medicare Financial Management Manual (MFMM) (CMS Pub. 100-06).   

To the extent the ALJ failed to consider provisions of the Social Security Act, CFR, or 

CMS Rulings, the ALJ erred as a matter of law in violation of sections 405.1060 and 

405.1063 of Title 42 of the CFR.  To the extent the ALJ failed to afford the MBPM, 

MPIM, QIOM, MCPM, and MFMM substantial deference, or explain the reason for 

deviation from the provisions of the manuals, the ALJ erred as a matter of law in 

violation of section 405.1062 of Title 42 of the CFR.   

These errors of law are material to the outcome of this claim because they result in the 

ALJ ordering Medicare reimbursement for inpatient hospital services without 

considering whether the inpatient hospital services met Medicare coverage and 

reimbursement criteria and without considering whether Appellant was entitled to a 

limitation on liability pursuant to section 1879 of the Act.   

Furthermore, in finding Appellant was entitled to an overpayment waiver pursuant to 

section 1870 of the Act because more than three years elapsed from the date of initial 

payment to the overpayment assessment, the ALJ erred as a matter law in 

misinterpreting the provisions of 1870 of the Act.  Specifically, the ALJ erroneously 

found Appellant was automatically “without fault” in bringing about the overpayment.  

Additionally, the ALJ improperly calculated the amount of time that elapsed from the 

date of initial payment and the date of the overpayment assessment.  These errors of 

law are material to the outcome of this claim because they result in the ALJ improperly 

waiving Appellant’s overpayment liability. 

Background:  

Appellant furnished the beneficiary inpatient hospital services from December 20 to 22, 

2007.  Exh.1 at 8; ALJ at 1.  As articulated by the QIC, the beneficiary’s medical 

condition upon presentation to Appellant’s facility was as follows: 

The beneficiary presented to the emergency room with complaints of syncope 

times two, congestion and left flank pain.  Medical history included:  Chronic 

Obstructive Pulmonary Disease (COPD), smoking, kidney stone with ureteral 

stent placement that was later removed, bronchitis and depression.  Oxygen 

saturation was 98% on room air.  White blood cell count was within normal limits 

and recent testing was negative for urinary tract infection.  Intravenous 

medications were administered and converted to intramuscular and oral due to 

poor venous access; nebulizer treatments were also administered.  The 

beneficiary was ambulating without difficulty and there were no further syncopal 

                                            
1
 CMS, formerly the Health Care Financing Administration (HCFA), issued ruling 95-1 to clarify CMS’s 

position concerning the requirements for determining if Medicare payment will be made under the 
limitation on liability provision, section 1879 of the Act for certain services and items for which Medicare 
Payment is denied.  HCFA Ruling 95-1 (effective Dec. 31, 1995) (hereinafter Ruling 95-1). 
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episodes noted.  Medications were reviewed and adjusted and the beneficiary 

was discharged home on December 22, 2007. 

Exh.1 at 9-9b.  Initially, the MAC issued Medicare reimbursement for the inpatient 

services.  Exh.1 at 8b; Attachment A at 1.  The claim was processed on February 27, 

2008.  Attachment A at 1.  During a post-payment review, the RAC assessed an 

overpayment and notified Appellant on April 7, 2011.  Exh.1 at 34.  Following the 

overpayment determination, Appellant requested a redetermination from the MAC, 

arguing the medical documentation established the inpatient hospital services were 

medically reasonable and necessary and the RAC erred in basing its medical 

determination solely on clinical screening criteria.  Exh.1 at 29-30.  Nevertheless, the 

MAC issued an unfavorable redetermination, stating: 

In reviewing the documentation submitted with the request, we have determined 

that this is a redetermination of denied charges for inpatient services.  The 

charges initially denied as a result of the Recovery Audit Contractor (RAC) 

review.  It was determined the services could have been provided at a lower level 

of care.  After review of the submitted documentation we have determined to 

uphold the denial.  According to documentation the 49 year old female was a 

direct from her physician’s office for two syncopal episodes and congestion.  She 

has a history of chronic obstructive pulmonary disease, multiple episodes of 

bronchitis, depression and anxiety.  She smokes two packs of cigarettes per day.  

Vital signs were stable with the exception of blood pressure being 105/60.  

Oxygen saturation was 98 per cent on room air.  The white blood count was 

normal.  No chest x-ray was ordered.  She received oral Levaquin, Zithromax, 

and Tobramycin intramuscularly daily.  She received regular nebulizer treatments 

which she received at home.  There were no further syncopal episodes 

documented.  She discharged home with a prescription for Cipro.  Services could 

have been rendered at an alternative level of care.  There were no failed 

attempts at outpatient.  The provider is liable for the charges. 

Exh.1 at 27. 

Following the unfavorable redetermination, Appellant requested the QIC conduct a 

reconsideration, reasserting its arguments advanced on redetermination.  Exh.1 at 18-

19.  The QIC issued an unfavorable reconsideration, denying Medicare coverage of the 

inpatient hospital services: 

Medicare will provide coverage for inpatient hospital services which are 

reasonable, necessary and meet Medicare criteria for coverage.  Subsequently, 

the panel determined the inpatient hospital admission services were not 

reasonable and necessary per Medicare coverage criteria.  The beneficiary did 

not demonstrate signs or symptoms severe enough to qualify for inpatient 

admission.  The documentation did not support that hospital level of care was 

required or received for the primary or any comorbid acute condition, as opposed 

to observation level care.  The beneficiary’s medical condition did not support 
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that inpatient hospital level treatment was required or received for the primary or 

any coborbid acute condition as opposed to observation-level care.  The 

documentation did not substantiate that the services at issue met Medicare 

coverage criteria.  Therefore, the services will remain denied. 

Exh.1 at 9b.  Additionally, the QIC found Provider financially responsible for the 

noncovered services.  Id. 

As a result of the unfavorable reconsideration decision, Appellant requested an ALJ 

hearing, arguing the medical documentation supports the necessity of the inpatient 

hospital services and the QIC inappropriately based its medical determination solely on 

clinical screening criteria.  Exh.1 at 1-2.  The ALJ held a telephonic hearing and issued 

a fully favorable decision.  ALJ at 1.  The ALJ stated: 

The dates of service at issue are December 20, 2007, through December 22, 

2007. . . . The RAC notified the Appellant of the overpayment on March 7, 2011. 

Section 1870(b) of the Act provides that a provider of services will be “deemed to 

be without fault” if notice to the provider of the overpayment is made more than 

three years subsequent to the year in which payment was made.  The 

undersigned finds more than three years has elapsed subsequent to the year in 

which Appellant received payment for the services rendered and the time CMS 

attempted to recoup the overpayment.  Consequently, that the Appellant is 

deemed “without fault” as defined by §1870(b) of the Act. 

Section 1870(c) provides for waiver of adjustment or recovery of an overpayment 

where, as in the instant matter, the overpayment was not assessed until after 

three years subsequent to the year in which payment was made and recoupment 

is deemed to be against equity and good conscious.  In this case, CMS did not 

assess the overpayment until after the third year subsequent to the year in which 

payment was made.  The record shows that the claim was initially paid in 2007 

and the overpayment was assessed in 2011.  Consequently, the provisions of §§ 

1870(b) and 1870(c)[2] apply and the Appellant is waived of liability on the basis 

that it is deemed “without fault” and recoupment is deemed to be against “equity 

and good conscience.” 

Additionally, the Appellant provided testimony and evidence as to the medical 

reasonableness of the inpatient hospital admission.  However, pursuant to the 

adjustment provisions found in §1870, there is no need to determine whether the 

services provided to the beneficiary were reasonable and necessary pursuant to 

§1862 of the Act. 

ALJ at 6-7.  Accordingly, the ALJ reversed the overpayment assessment.  ALJ at 7.  

This referral requesting the Council accept own motion review follows. 

                                            
2
 The ALJ also erred as a matter of law in applying section 1870(c) of the Act to waive Appellant’s 

overpayment liability because Appellant is a provider. 



 

 

  Page 5 of 15  

 

Applicable Law, Regulation, and Medicare Policy:  

I. ALJ Review 

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 

and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 

405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 

Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 

guidance such as program memoranda and manual instructions, “but will give 

substantial deference to these policies if they are applicable to a particular case.”  42 

C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 

LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

II. Inpatient Hospital Services 

Section 1812(a)(1) of the Social Security Act (the Act) establishes a beneficiary’s 

entitlement to payment made to him or her, on his or her behalf for inpatient hospital or 

inpatient critical access hospital (CAH) services for up to 150 days during any spell of 

illness less one day for each day of services in excess of ninety days during any 

preceding spell of illness.   

Among the provisions relevant to the determination of whether Medicare coverage 
exists for acute care hospital services is section 1862(a)(1) of the Act, which provides 
that, notwithstanding any other provisions of Title XVIII of the Act, items or services 
which are not reasonable and necessary for the diagnosis or treatment of illness or 
injury or to improve the functioning of a malformed body member are excluded from 
coverage. 

Title 42 of the CFR articulates the regulations promulgated by CMS to implement the 

Medicare program.  See 42 C.F.R. § 400 et. seq.  In pertinent part, sections 409.10 

through 409.18 of Title 42 of the CFR are the governing regulations applicable to 

Medicare Part A inpatient hospital services.  Additionally, the regulations governing 

payment for Medicare Part A hospital benefits, in pertinent part, begin in section 424.13 

of Title 42 of the CFR.  Further guidance on determining whether inpatient hospital 

services are covered and reimbursable by Medicare is articulated in the Medicare 

Benefit Policy Manual (MBPM) (CMS Pub. 100-02), the Medicare Program Integrity 

Manual (MPIM) (CMS Pub. 100-08), the Quality Improvement Organization Manual 

(QIOM) (CMS Pub. 100-10), and CMS Ruling 93-13. 

III. Limitation on Liability and Waiver of Liability 

                                            
3
 CMS, formerly the Health Care Financing Administration (HCFA), issued ruling 93-1 to clarify CMS’s 

position concerning the weight Medicare claims adjudicators afford a treating physician’s opinion in 
determining Medicare coverage of inpatient hospital and skilled nursing facility care.  HCFA Ruling 93-1 
(effective May 18, 1993) (hereinafter Ruling 93-1).   
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In the event Medicare reimbursement is not issued for an item or service furnished to a 

Medicare beneficiary, the financial protections of sections 1879 and 1870 of the Act may 

apply and Medicare payment may be issued. 

a. Limitation on Liability – Section 1879 of the Act 

Section 1879 of the Act establishes the financial protection titled the limitation on 

liability.  Specifically, section 1879 of the Act allow for Medicare payment to be made for 

items and services not covered by Medicare for reasons articulated in the statute.  One 

of the denial rationales triggering the consideration of section 1879 of the Act is if an 

item or service is not covered by Medicare because it is not medically reasonable and 

necessary pursuant to section 1862(a)(1) of the Act.  Therefore, if Medicare coverage is 

denied for an item or service because the item or service was not medically reasonable 

or necessary, including if the item or service was at a higher level than was reasonable 

and necessary to treat the patient, section 1879 of the Act establishes Medicare 

payment will be made but only if the beneficiary, provider, practitioner, or other supplier 

of the item or service did not know and could not have been reasonably expected to 

know the item or service would not be covered by Medicare.  Social Security Act § 

1879. 

i. CMS Ruling 95-1  

CMS Ruling 95-1 addresses the requirements for determining limitation on liability of a 

Medicare beneficiary, provider, practitioner, or other supplier for certain services and 

items for which Medicare payment is denied.  “Section 1879 of the [Act] provides 

financial relief to beneficiaries, providers, practitioners, and other suppliers by permitting 

Medicare payment to be made, or requiring refunds to be made, for certain services and 

items for which Medicare payment would otherwise be denied.”  Id.  In order for the 

limitation on liability provision to apply, the Medicare claim must have been denied for 

one of the reasons articulated in section 1879 of the Act.  Id.  Included in the denial 

reasons triggering the protections of section 1879 of the Act is a denial because the 

items or services were not medically reasonable and necessary, pursuant to section 

1862(a)(1) of the Act.  Id.  This denial rationale includes reduction in the level of 

payment because the furnished items or services are at a level higher than was 

reasonable and necessary to meet the needs of the patient.  Id.  “This is because 

Medicare payment for the difference between reasonable and necessary services and 

items and those actually furnished is denied on the basis of section 1862(a)(1)(A) of the 

Act as not reasonable and necessary.”  Id.  However, prior to considering the 

protections of section 1879 of the Act, “[a] coverage determination for an item or service 

must be made.”   Furthermore, a determination of whether the protections of 1879 of the 

Act are applicable is made as a result of a prepayment medical review or postpayment 

audit review.  Id. 

“The second factor in determining if Medicare payment is made under the limitation on 

liability provision is whether the beneficiary and/or the provider, practitioner, or other 
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supplier knew or could reasonably have been expected to know that the items or 

services . . . were excluded from coverage.”  Id.   

Two determinations must be made to establish knowledge:  (1) Whether and 

when the beneficiary knew or should have known that Medicare payment for the 

item or service would be denied, and (2) whether and when the provider, 

practitioner, or other supplier knew or should have known that Medicare payment 

for the item or service would likely be denied. 

Id.  In accordance with the regulations, evidence that the provider, practitioner, or other 

supplier did, in fact, know or should have know Medicare reimbursement would be 

denied for the item or service includes: 

 A Medicare contractor’s prior written notice to the practitioner or other 

supplier of Medicare denial of payment for similar or reasonably 

comparable services or items; 

 [CMS’s] general notices to the medical community of Medicare payment 

denial of services and items under all or certain circumstances.  ([CMS] 

notices include, but are not limited to, manual instructions, bulletins, 

carriers’ written guides, and directives); and 

 Provision of the services and items was inconsistent with acceptable 

standards of practice in the local medical community . . . 

Id.  Therefore, if one of the above circumstances exists, the provider, practitioner, or 

other supplier is held to have had knowledge that the item or service would not be 

covered by Medicare.  Id. 

ii. Medicare Claims Processing Manual 

The Medicare Claims Processing Manual (MCPM) provides additional explanation of 

the Limitation on Liability provision of the Act.  Ch.30, §§10-300.5 of the MCPM (CMS 

Pub. 100-04).  Specifically, the MCPM states the financial protections established in 

section 1879 of the Act protects “beneficiaries and health care providers (physicians, 

practitioners, suppliers, and providers) under certain circumstances from unexpected 

liability for charges associated with claims that Medicare does not pay.”  Ch.30, §10 of 

MCPM (CMS Pub. 100-04).  In describing the factors to consider when determining 

whether the Limitation on Liability provision of section 1879 of the Act is applicable, the 

MCPM reiterates the two-step analysis described in CMS Ruling 95-1.  Compare Ch.30, 

§10 of MCPM (CMS Pub. 100-04) with CMS Ruling 95-1.   

Additionally, in articulating circumstances in which the Limitation on Liability provision 

articulated in section 1879 of the Act does not apply, the MCPM quotes portions of CMS 

Ruling 95-1.  Compare Ch.30, §20.2 of MCPM (CMS Pub. 100-04) with CMS Ruling 95-

1.  The MCPM also lists examples of categorical exclusions under subsections (a)(2) 

through (a)(21), except (a)(9), of section 1862 of the Act for which the Limitation on 

Liability provision does not apply.  Ch.30, §20.2.1 of MCPM (CMS Pub. 100-06).  

Similarly, the MCPM articulates examples of technical denials which also do not trigger 
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the protections of section 1879 of the Act.  Ch.30, §20.2.2 of MCPM (CMS Pub. 100-

06). 

Before consideration of the applicability of the Limitation on Liability provision of section 

1879 of the Act, a “coverage determination for an item or service must be made.”  

Ch.30, §20.1.1 of MCPM (CMS Pub. 100-04).  Specifically, the MCPM states: 

The claims payment and beneficiary indemnification provisions (§§1879(a) and (b)) of 

the limitation on liability provision are applicable only to claims for beneficiary items or 

services submitted by providers, or by suppliers (which includes physicians or other 

practitioners, or an entity other than a provider that furnished health care services under 

Medicare) that have taken assignment, and only to claims for services, not otherwise 

statutorily excluded, that are denied on the basis of §§1862(a)(1)[4], 1862(a)(9)[5], 

1879(e)[6], or 1879(g)[7] of the Act. 

                                            
4
 The denials triggering the Limitation on Liability provision articulated in section 1862(a)(1) of the Act 

include: 

 Services and items found to be not reasonable and necessary for the diagnosis or 
treatment of illness or injury or to improve the functioning of a malformed body member; 

 Pneumococcal vaccine and its administration, influenza vaccine and its administration, 
and hepatitis B vaccine and its administration, furnished to an individual at high or 
intermediate risk of contracting hepatitis B, that are not reasonable and necessary for the 
prevention of illness; 

 Services and items that, in the case of hospice care, are not reasonable and necessary 
for the palliation or management of terminal illness; 

 Clinical care services and items furnished with the concurrence of the Secretary and, with 
respect to research and experimentation conducted by, or under contract with, the 
Prospective Payment Assessment Commission or the Secretary, that are not reasonable 
and necessary to carry out the purposes of §1886(e)(6) of the Act (which concerns 
identification of medically appropriate patterns of health resources use); 

 Services and items that, in the case of research conducted pursuant to §1142 of the Act, 
are not reasonable and necessary to carry out the purposes of that section (which 
concerns research on outcomes of health care services and procedures) 

 Screening mammography that is performed more frequently than is covered under 
§1834(c)(2) of the Act or that is not conducted by a facility described in §1834(c)(1)(B) of 
the Act and screening pap smears and screening pelvic exams performed more 
frequently than is provide under §1861(nn) of the Act; 

 Screening for glaucoma, which is performed more frequently than is provided under 
§1861(uu); 

 Prostate cancer screening tests (as defined in §1861(oo)), which are performed more 
frequently than is covered under such section; 

 Colorectal cancer screening tests, which are performed more frequently than is covered 
under §1834(d); 

 The frequently and duration of home health services which are in excess of normative 
guidelines that the Secretary shall establish by regulation[.] 

Ch.30, §20.1.1 of MCPM (CMS Pub. 100-04) (internal citations omitted). 
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Id. 

The Limitation on Liability provision may also apply in situations where an item or 

service is denied because it was furnished at a level higher than the level of care 

medically reasonable and necessary.  Ch.30, §20.1.3 of MCPM (CMS Pub. 100-06).  

“This is because Medicare payment for the difference between reasonable and 

necessary services and items and those actually furnished is denied on the basis of 

§1862(a)(1)(A) of the Act as not reasonable and necessary.”  Id. 

In the event the provider, practitioner, or supplier had actual knowledge of the 

noncoverage of services in a particular case, or could have reasonably have been 

expected to have such knowledge, the provider, practitioner, or supplier is held 

financially liable for the noncovered item or service.  Ch.30, §30.2.1 of MCPM (CMS 

Pub. 100-06).  Only in instances where the provider, practitioner, or supplier furnished 

the beneficiary an advance beneficiary notice of the items or services being 

noncovered, can the financial liability shift from the provider, practitioner, or supplier to 

the beneficiary.  Id.  However, if “the contractor determines that neither the provider, 

practitioner, or supplier nor the beneficiary knew or had reason to know that the 

services provided the beneficiary were not covered, the Medicare program will accept 

liability and make payment.”  Ch.30, §30.2.3 of MCPM (CMS Pub. 100-06). 

The factors to consider when determining whether a provider, practitioner, or other 

supplier knew or had had reason to know are articulated in section 411.406 of Title 42 

of the CFR and reiterated in CMS Ruling 95-1 above.  Compare Ch.30, §40.1 of MCPM 

(CMS Pub. 100-04) with CMS Ruling 95-1.  Furthermore, the “provider is accountable 

for information contained in the patient’s medical records, such as the patient’s medical 

                                                                                                                                             
5
 The denial triggering the Limitation on Liability provision articulated in section 1862(a)(9) of the Act is 

defined as:  “[c]ustodial care.”  Id. 

6
 The denial triggering the Limitation on Liability provision articulated in section 1879(e) of the Act is 

defined as: 

Inpatient hospital services or extended care services if payment is denied solely because of an 
unintentional, inadvertent, or erroneous action that resulted in the beneficiary’s transfer from a 
certified bed (one that does not meet the requirements of §1861(e) or (j) of the Act) in a skilled 
nursing facility (SNF) or hospital.   

Id. 

7
 The denials triggering the Limitation on Liability provision articulated in section 1879(g) of the Act 

include: 

Home health services determined to be noncovered because the beneficiary was not 
“homebound” or did not require “intermittent” skilled nursing care (as required by §§1814(a)(2)(C) 
and 1835(a)(2)(A) of the Act) on or after July 1, 1987, and before December 31, 1995; and[] 

Hospice care determined to be noncovered because the beneficiary was not “terminally ill” (as 
required by §1861(dd)(3)(A) of the Act), as referenced by §1879(g)(2) of the Act since BBA 
1997[.] 

Id. 
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chart, attending physicians’ notes, or similar records, since these are provider records.”  

Ch.30, §40.1.2 of MCPM (CMS Pub. 100-06). 

iii. Medicare Financial Management Manual 

The Medicare Financial Management Manual (MFMM) provides additional explanation 

of the Limitation on Liability provision of the Act.  Ch.3, §§10-200.7 of MFMM (CMS 

Pub. 100-06).  Specifically, section 70.1 of chapter 3 of the MFMM states: 

Section 1879 of the Social Security Act (the Act) provides financial relief to 

beneficiaries, providers, practitioners, and other suppliers who acted in good faith 

in accepting or providing services found to be no reasonable and necessary for 

the diagnosis or treatment of illness or injury or to improve the functioning of a 

malformed body member, or to continue custodial care.  The provision applies to 

all Part A/Part B claims decisions where claims are denied or reduced (prepay or 

postpay) under §1862(a) (9) and §1879 (e) and (g) of the Act. 

(CMS Pub. 100-06).  Therefore, when “both the physician and the beneficiary did not 

have prior knowledge with respect to services found to be not reasonable and 

necessary, [section 1879 of the Act permits] Medicare payment to be made under the 

limitation on liability provision.”  Ch.3, § 70.1(B) of MFMM (CMS Pub. 100-06). 

b. Waiver of Liability – Section 1870 of the Act 

Section 1870 of the Act establishes the financial protection titled the Waiver of Liability, 

applicable to overpayments.  The provision permits a waiver of recoupment of an 

overpayment in particular circumstances.  Social Security Act § 1870.  Particularly, if the 

entity or individual who has received the overpayment is “without fault,” as defined by 

the statute, and the overpayment is assessed because the items or services were not 

medically reasonable and necessary or considered to be custodial care, recoupment of 

the overpayment would be considered against equity and good conscience and, 

therefore, recoupment of the overpayment would be waived pursuant to section 1870 of 

the Act.  Id.  In defining “without fault,” the statute provides: 

[S]uch provider of services or other person shall, in the absence of evidence to 

the contrary, be deemed to be without fault if the [overpayment assessment] was 

made subsequent to the third year following the year in which notice was sent to 

such individual that such amount had been paid. 

Id. 

The MFMM provides additional explanation of the Waiver of Liability provision of the 

Act.  Ch.3, §§10-200.7 of MFMM (CMS Pub. 100-06).  The MFMM explains once an 

overpayment has been assessed, the Medicare contractor next determines whether the 

entity who received the overpayment is without fault.  Ch.3, §70 of MFMM (CMS Pub. 

100-06).  If the entity who received the overpayment is without fault, the overpayment 

liability is waived.  Id.   
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In distinguishing the Limitation on Liability provision of section 1879 of the Act from the 

Waiver of Liability provision of section 1870 of the Act, the MFMM states: 

Section 1870 is not limited to claims denied under §1862(a)(1) of the Act for not 

being reasonable and necessary.  Section 1870 is the framework for determining 

who is liable for the overpayment and whether the overpayment recovery can be 

waived. . . . [I]f the provider was “at fault” in causing the overpayment, recovery 

of the overpayment from the provider must proceed. 

Ch.3, §70.3 of MFMM (CMS Pub. 100-06).  However, “[i]f §1879 of the Act is applicable, 

then §1879 determination is made first since an overpayment does not exist if payment 

can be made under §1879 because there was a lack of knowledge by both the 

beneficiary and the provider.”  Id. 

In explaining the three-year calculation with respect to the “without fault” presumption, 

the MFMM provides: 

There are special rules that apply when an overpayment is discovered 

subsequent to the third year following the year in which notice was sent that the 

amount was paid.  Ordinarily, the provider or beneficiary will be considered 

without fault unless there is evidence to the contrary.  In the absence of evidence 

to the contrary, the [Medicare contractor] will not recover the determined 

overpayment. . . . 

EXAMPLE 1:  On May 9, 2003 Dr. A is notified that he has been paid $1005.00 

for services provided to Mr. Smith, beneficiary.  On January 6, 2007 the 

contractor determines that Dr. A was overpaid for the services to Mr. Smith, 

beneficiary.  The [contractor] will not recover this overpayment as long as there is 

no evidence to the contrary because it was determined subsequent to the third 

year after notification of payment.  (Any determination date later than Jan. 1, 

2007 will not be recovered.) (If evidence to the contrary existed, recoupment may 

be initiated. . . .) 

EXAMPLE 2:  On May 9, 2003 Dr. A is notified that he has been paid $1005.00 

for services provided to Mr. Smith, beneficiary.  On September 20, 2006 the 

contractor determines that Dr. A was overpaid for the services to Mr. Smith, 

beneficiary.  The [contractor] will attempt recovery of the overpayment.  (Any 

determination dates up to Dec. 31, 2006 will be recovered.) 

Ch.3, §80 of MFMM (CMS Pub. 100-06).  The MFMM also clarifies the method of 

calculating the three-year period: 

Only the year of the payment and the year it was found to be an overpayment 

enter into the determination of the 3-calendar year period.  The day and the 

month are irrelevant.  With respect to payments made in 2000, the third calendar 

year thereafter is 2003.  For payment s made in 2001, the third calendar year 

thereafter is 2004, etc.  Thus, the rules apply to payments made in 2000 and 
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discovered to be overpayments after 2003, to payments made in 2001 and 

discovered to be overpayments after 2004, etc. 

Ch.3, §80.1 of MFMM (CMS Pub. 100-06). 

Therefore, the presumption of being “without fault” is triggered if an overpayment is 

received in 2007 and assessed by a Medicare contractor in 2012.  Id.  The third year 

following the receipt of payment would be 2011; accordingly, the year following the third 

year would be 2012.  Id.  However, section 170.2(B) of chapter 3 of the MFMM restricts 

overpayment assessments:  “Unless fraud or similar fault is present, a payment 

determination may not be reopened where the [Medicare contractor] has not taken 

some action (which can be documented) questioning the correctness of the 

determination within 4 years (48 months) after the date the initial determination was 

approved.”  (CMS Pub. 100-06).  In other words, if the payment is first questioned four 

years after receipt, the overpayment cannot be recouped.  Id.  For example, if the 

overpayment was issued on February 27, 2008, and the Medicare contractor did not 

request additional documentation to validate the payment until February 28, 2012, the 

Medicare contractor could not seek recoupment.  Id. 

In order for a provider, practitioner, or other supplier to be considered “without fault” in 

bringing about the overpayment, the entity must have “exercised reasonable care in 

billing for, and accepting, the payment.”  Ch.3, §90 of MFMM (CMS Pub. 100-06).  For 

example, the entity must have “made full disclosure of all material facts” and, “[o]n the 

basis of information available to it, including, but not limited to, the Medicare instructions 

and regulations, it had a reasonable basis for assuming that the payment was correct, 

or, if it had reason to question the payment; it promptly brought the question to the 

[Medicare contractor’s] attention.”  Id.  A provider, supplier, or practitioner is not 

considered “without fault” if the entity does not submit documentation substantiating the 

services billed were covered by Medicare.  Ch.3, §90.1(E) of MFMM (CMS Pub. 100-

06).  Additionally, a provider, practitioner, or supplier is not “without fault” in bringing 

about the overpayment if the entity should have known the items or services were not 

covered by Medicare.  Ch.3, §90.1(H) of MFMM (CMS Pub. 100-06).  With respect to 

overpayments assessed after determining the items or services were not covered by 

Medicare for reasons other than being not medically reasonable and necessary or 

custodial services, the MFMM explains when a provider should have known the items or 

services would not be covered by Medicare: 

In general, the provider should have known about a policy or rule, if: 

The policy or rule is in the provider manual or in Federal regulations, 

The [Medicare contractor] provided general notice to the medical community 

concerning the policy or rule, or 

The [Medicare contractor] gave written notice of the policy or rule to the particular 

provider. 
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Generally, a provider’s allegation that it was not at fault with respect to payment 

for noncovered services because it was not aware of the Medicare coverage 

provisions is not a basis for finding it without fault if any of the above conditions is 

met.  However, there may be other circumstances that justify a finding that the 

provider was not at fault.  The [Medicare contractor] shall consider all of the 

circumstances, including such factors as whether and to what extent a coverage 

rule is spelled out in regulations, instructions, or in a CMS notice, and whether a 

[Medicare contractor] misinformed the provider about the rule; in deciding 

whether a provider acted reasonably in billing for and accepting payment for 

noncovered services. 

Id.  In determining whether an entity is considered to be “without fault” in bringing about 

an overpayment assessed after determining the items or services were not medically 

reasonable or necessary or constituted custodial care, the MFMM states the analysis 

applicable to determining whether the Limitation on Liability provision of section 1879, 

whether an entity knew or should have known the item or service was not covered by 

Medicare, is applied.  Id.  

Discussion:  

The ALJ erred as a matter of law in waiving Appellant’s overpayment liability for the 

inpatient hospital services Appellant furnished the beneficiary from December 20 to 22, 

2007, without first considering whether the inpatient hospital services met Medicare 

coverage and reimbursement criteria, articulated in sections 1812 and 1862 of the Act; 

sections 409.10, 409.11, 409.12, 409.13, 409.14, 409.15, 409.16, 409.17, 409.18, and 

424.13 of Title 42 of the CFR; CMS Ruling 93-1; the MBPM; the MPIM; and the QIOM.  

Furthermore, the ALJ erred as a matter of law in waiving Appellant’s overpayment 

liability for the inpatient hospital services pursuant to section 1870 of the Act without first 

considering the provisions of section 1879 of the Act, in violation of sections 1870 and 

1879 of the Act, section 411.406 of Title 42 of the CFR, CMS Ruling 95-1, the MCPM, 

and the MFMM.   

To the extent the ALJ failed to consider provisions of the Social Security Act, CFR, or 

CMS Rulings, the ALJ erred as a matter of law in violation of sections 405.1060 and 

405.1063 of Title 42 of the CFR.  To the extent the ALJ failed to afford the MBPM, 

MPIM, QIOM, MCPM, and MFMM substantial deference, or explain the reason for 

deviation from the provisions of the manuals, the ALJ erred as a matter of law in 

violation of section 405.1062 of Title 42 of the CFR.   

These errors of law are material to the outcome of this claim because they result in the 

ALJ ordering Medicare reimbursement for inpatient hospital services without 

considering whether the inpatient hospital services met Medicare coverage and 

reimbursement criteria and without considering whether Appellant was entitled to a 

limitation on liability pursuant to section 1879 of the Act.   
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Furthermore, in finding Appellant was entitled to an overpayment waiver pursuant to 

section 1870 of the Act because more than three years elapsed from the date of initial 

payment to the overpayment assessment, the ALJ erred as a matter law in 

misinterpreting the provisions of 1870 of the Act.  Specifically, the ALJ erroneously 

found Appellant was automatically “without fault” in bringing about the overpayment.  

Additionally, the ALJ improperly calculated the amount of time that elapsed from the 

date of initial payment and the date of the overpayment assessment.  These errors of 

law are material to the outcome of this claim because they result in the ALJ improperly 

waiving Appellant’s overpayment liability. 

In this case, the ALJ made no substantive determinations on the merits of the inpatient 

hospital claim at issue, reasoning, incorrectly, that such a determination was obviated 

by the Waiver of Liability provision of section 1870 of the Act.  The ALJ erred in failing to 

consider whether the inpatient hospital services met Medicare coverage and 

reimbursement criteria.  The ALJ should have first determined whether the services 

furnished satisfied Medicare coverage and reimbursement criteria and were otherwise 

medically reasonable and necessary under section 1862(a)(1) of the Act.  Ch.3, §§90-

90.1 of MFMM (CMS Pub. 100-06).  In the event that, after the ALJ’s consideration of 

the coverage and reimbursement criteria governing Medicare payment for inpatient 

hospital services, the ALJ determined the inpatient hospital services at issue were not 

covered, the ALJ’s next analytical step should have been to apply the provisions of 

sections 1879 of the Act, 1870 of the Act, or both, as applicable, based on the reason 

for denying the inpatient hospital services at issue.  Id. 

Under section 1879 of the Act, if applicable to the reason the claim was determined to 

be overpaid, an adjudicator determines whether payment may be possible, or liability 

limited, (despite findings of non-coverage) on the grounds that neither the provider nor 

beneficiary knew or could reasonably have been expected to know that the services 

would not be covered because they are found not medically reasonable and necessary.  

Only after these analyses are made concerning those claims that were denied for 

reasons that invoke section 1879 of the Act should the ALJ consider waiver of recovery 

under section 1870 of the Act. 

Thus, the ALJ erred as a matter of law in applying section 1870 without first having 

made determinations concerning whether the services at issue were actually covered 

and, thus, not overpaid at all.  In the event that the ALJ found that some of all of the 

claims were overpaid on the merits, the ALJ should have applied the provisions of 

sections 1879 and 1870 of the Act, as applicable, to first determine Appellant’s liability 

and then determine whether any portion of the overpayment may be waived.  This 

progression of applicable financial protections is articulated in Medicare manuals as well 

as the plain language of the Social Security Act and CFR.  The circumstances that 

cause an overpayment, if any, including consideration of liability under section 1879 of 

the Act, must be determined first before considering waiver of recovery of an 

overpayment under section 1870 of the Act.  This consideration is integral to 
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determining whether there is “evidence to the contrary,” which rebuts the presumption of 

without fault applied in this case by the ALJ. 

Moreover, the general provisions of section 1870 of the Act and chapter 3 of the MFMM 

make it clear that the specific provisions of section 1870(b) establish only a rebuttable 

presumption that an appellant is without fault if more than three years since the year of 

payment on the claim have passed.  There is no absolute bar to finding an appellant is 

with fault or that recovery of an overpayment is appropriate solely on the basis of such 

passage of time.  The MFMM provides guidelines for determining whether fault has, in 

fact, occurred, regardless of whether fault is assessed within or beyond the three-year 

period.  The ALJ erred as a matter of law in finding that the passage of time alone, 

pursuant to section 1870 of the Act, waived Appellant’s overpayment liability. 

Furthermore, the ALJ erroneously calculated the time which elapsed between the initial 

payment and the overpayment assessment.  Ch.3, §§80-80.1 of MFMM (CMS Pub. 

100-06).  A review of the Health Insurance Master Record (HIMR) reveals the MAC first 

processed Appellant’s request for Medicare reimbursement for the inpatient hospital 

services furnished to the beneficiary from December 20 to 22, 2007, on February 27, 

2008.  Attachment A at 1.  Therefore, the “without fault” rebuttable presumption would 

be triggered in the year subsequent to the third year following 2008, or four years after 

2008—2012.  The RAC contacted Appellant in 2010 to request additional 

documentation.  Exh.1 at 41.  Appellant was notified of the overpayment assessment in 

2011.  Exh.1 at 34, 39.  Accordingly, Appellant is not entitled to the rebuttable 

presumption of being without fault because the overpayment assessment was issued 

during the third year following the year of initial payment, in 2011. 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


